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SUPREME COURT AMENDMENT RULES 2013 — DISALLOWANCE 
Motion 

Pursuant to standing order 66(3), the following motion by Hon Ljiljanna Ravlich was moved pro forma on 
13 August — 

That, pursuant to recommendation of the Joint Standing Committee on Delegated Legislation, the 
Supreme Court Amendment Rules 2013 published in the Government Gazette on 23 April 2013 and 
tabled in the Legislative Council on 15 May 2013 under the Supreme Court Act 1935, be and are hereby 
disallowed. 

HON PETER COLLIER (North Metropolitan — Leader of the House) [8.03 pm]: The Supreme Court 
Amendment Rules 2013—the amendment rules—were published in the Government Gazette on 23 April 2013 
and tabled in the Legislative Council on 15 May 2013. The amendment rules were progressed by the Hon Chief 
Justice of Western Australia and made pursuant to section 167(1)(a) of the Supreme Court Act 1935. The 
explanatory memorandum accompanying the amendment rules was to the effect that they proposed new rules 
and procedures for the judicial review of a decision or conduct. However, as part of its role in scrutinising 
subsidiary legislation, the Joint Standing Committee on Delegated Legislation considered the amendment rules 
in detail and came to the view that the amendment rules, if allowed, would fundamentally change the common 
law by subsidiary means. The committee was concerned that the proposed rules empowered the court to make an 
order for “adequate reasons” to be given for a challenged administrative decision when a person makes an 
application for judicial review. There is no general rule of the common law that requires reasons to be given for 
administrative decisions and on that basis the amendment rules proposed something quite substantially more 
than matters of mere practice or procedure. Consequently, the committee—comprised of members of the 
government, opposition and a member of the Greens (WA)—tabled a report in Parliament on 24 October 2013 
containing a unanimous recommendation that the amendment rules be disallowed. 

Allowing such a change to the law in such a manner—that is, by way of subsidiary legislation rather than 
through the enactment of statute as the will of Parliament—is contrary to the accepted doctrine of the separation 
of powers and not appropriate. The committee’s report focuses very much on this aspect. The committee’s report 
and observations are in accord with the government’s legal advice and reflects an orthodox and proper 
application of the separation of powers doctrine. Indeed, the Joint Standing Committee on Delegated Legislation 
is to be commended for its vigilance and efforts in this regard and the government thanks the committee for its 
work. 

In conclusion, the government accepts the recommendation of the committee to disallow the Supreme Court 
Amendment Rules 2013. 

HON LJILJANNA RAVLICH (North Metropolitan) [8.05 pm]: I rise to support the disallowance of the 
Supreme Court Amendment Rules 2013 because it is a recommendation of the Joint Standing Committee on 
Delegated Legislation. The Joint Standing Committee on Delegated Legislation has recommended that the 
Supreme Court Amendment Rules 2013 are not within power of the Supreme Court Act 1935 and contain matter 
that is inappropriate for subsidiary legislation. Specifically, the committee took issue with the requirement in the 
amendment rules for adequate reasons to be given for a challenged administrative decision when a person makes 
an application for judicial review of that decision. This is because there is no general rule of the common law, or 
principle of natural justice that requires reasons—adequate or otherwise—to be given for administrative 
decisions.  

Judicial review of administrative decisions has had an interesting history in Western Australia. Little, if any, 
progress by way of legislative reform has been made in this area for some time. In 2001 the Law Reform 
Commission of Western Australia received a request from the Chief Justice Hon Wayne Martin to inquire into 
the law relating to judicial review. The then Attorney General, Hon Jim McGinty, supported the commission’s  
ninety-fifth report and agreed to implement the substance of those recommendations. A bill was drafted by Hon 
Jim McGinty in around 2007, but it was not introduced because of the timing of the 2008 election, which Labor 
lost, leaving the matter unresolved. 

In a speech by the Chief Justice delivered to the Law Summer School in 2012, he summarised WA’s position on 
judicial review of administrative decisions as follows — 

Applications for judicial review of administrative decisions in Western Australia are relatively rare. 
That may be because of the lack of a general right to reasons, and the arcane procedures that must be 
followed with respect to such relief. There are limits to the court’s power to address the lack of a 
general right to reasons, but it is within the power of the court to simplify and modernise the procedures 
adopted with respect to judicial review, and to provide a party who invokes the jurisdiction of the court 
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with a right to reasons in an appropriate case. In the absence of any evident ambition by government to 
reform the substantive law with respect to judicial review, it is likely that the court will proceed to 
implement such procedural reform as is possible within the Rules of Court.  

That is basically what has happened. He continues — 
The input of the legal profession and other interested parties into that process would be welcomed.  

This is not the committee’s view; some of this is my personal view. Since September 2008, when the Barnett 
government took office, there appears to have been very little appetite to introduce legislation for the judicial 
review of administrative decisions, even though there is a 2007 bill ready for introduction into the Parliament. 
The commonwealth has led by example and reformed the substantive law. A number of Australian jurisdictions 
have followed the lead of the commonwealth and reformed the substantive law and procedure relating to judicial 
review. Those jurisdictions include Queensland, Victoria, Tasmania and the ACT. From my own point of view, 
it would appear that the Chief Justice and, no doubt, a number of his colleague judges,  are clearly concerned 
about the lack of legislative progress in this area and the absence of law reform. That concern is demonstrated in 
the report of the delegated legislation committee. Further, it is fair to say that, clearly, work needs to be done on 
this area of law. It is a message for government that this is a very important area of law. There is no doubt that 
the legislative changes required should go through the normal cabinet processes and eventually we should end up 
with a bill in this place that looks at the judicial review of administrative decisions in Western Australia. It needs 
to be legislated and achieved by that means, not by way of regulation. I think it is a pretty sad reflection that in 
the past five years there seems to have been so little progress in this area of law, yet I understand that the Law 
Society, the Chief Justice, other judges — 

Hon Michael Mischin interjected. 

Hon LJILJANNA RAVLICH: Hon Michael Mischin can have his say later. I am not a lawyer; I do not profess 
to be one. 

Hon Michael Mischin: I was just wondering how you suddenly became interested in the subject.  

The DEPUTY PRESIDENT (Hon Simon O’Brien): Order! Hon Ljiljanna Ravlich is making a contribution.  

Hon LJILJANNA RAVLICH: I am interested to the extent that it is part of my job to be interested because that 
is what I get paid for. I sit on this committee and I hear about these things, so I am interested that some positive 
outcomes come out of the inquiry of the Joint Standing Committee on Delegated Legislation.  

The committee looked at these regulations very carefully. The Supreme Court Amendment Rules 2013 were 
published in the Government Gazette on 20 April 2013 and tabled in the Legislative Council on 15 May 2013. 
As part of its scrutiny procedure, the committee sought views on the amendment rules from the Attorney 
General, the Chief Justice and Parliamentary Counsel. Some of those views and correspondence are attached to 
the back of this report. The committee focused its consideration of the amendment rules on whether they are 
“within power” of the Supreme Court Act 1935 and contain certain matter that is appropriate for subsidiary 
legislation. 

The amendment rules are made pursuant to section 167(1)(a) of the Supreme Court Act 1935. They amend the 
Rules of the Supreme Court 1971. Section 167 provides for the contents of the rules of the court that a majority 
of judges can make whilst section 167(1)(a), the broad general rule-making power, states — 

Rules of court may be made … for the following purposes — 
(a) for regulating and prescribing the procedure … and the practice to be followed in the Supreme 

Court in all causes and matters whatsoever … and any matters incidental to or relating to any 
such procedure or practice 

The Chief Justice acknowledges that there is no doubt that the Parliament has the power to disallow rules of the 
court on any ground.  

The Supreme Court Amendment Rules 2013 delete order 56, rules 1 to 9 and insert a new amendment order 56 
containing seven new rules which prescribe a procedure for a person to complete and file a new form 67A for 
judicial review of a decision or conduct. New form 67A requires the applicant to state the nature of the 
application being made and the grounds for the application. If there are inadequate reasons given for a decision 
challenged, the applicant can apply for the court to order the decision maker to give adequate reason. The 
committee scrutinised elements of the application procedure in amendment order 56, sub-rules 2(5) and 5(2)(c). 
Amendment order 56, sub-rule 2(5) states — 

If adequate reasons for a challenged decision have not been given when an application is made for 
judicial review of it, the application may include an application for an order that the person who made it 
must give adequate reasons. 
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Amendment order 56, rule 1, states — 

adequate reasons, for a decision, means a document that — 

(a) states any findings on material questions of fact that led to the decision and refers to the 
evidence or other material on which those findings were made; and 

(b) states the reasons for the decision; 

Amendment order 56, sub-rule 5(2)(c) provides that on an application, the court may do one or more of the 
following — 

(c) if adequate reasons for the challenged decision have not been given, order the person who 
made it to give adequate reasons for it to any or all of the following — 

(i) the Court; 
(ii) the applicant; 
(iii) a person served with the application; 

The committee took issue with the requirement in amendment order 56 for “adequate reasons”—this is really the 
hub of the issue—to be given for a challenged administrative decision when a person makes an application for 
judicial review of that decision. This is because the common law does not require reasons, adequate or 
otherwise, to be given for administrative decisions. 

In the High Court of Australia case of Public Service Board of New South Wales v Osmond, reasons were 
precisely what Mr Osmond sought to comprehend why a board denied him promotion. Mr Osmond 
unsuccessfully appealed the board’s decision at first instance. The New South Wales Court of Appeal then 
allowed his appeal with President Michael Kirby stating that the board was obliged to give reasons for its 
decisions on the broad principle that the common law requires those entrusted by statute with discretionary 
power to make decisions to act fairly and “normally this will require an obligation to state the reasons for their 
decisions”. The board then appealed to the High Court where Gibbs, CJ, said the Court of Appeal’s conclusion 
was “opposed to overwhelming authority”. He said — 

There is no general rule of the common law, or principle of natural justice that requires reasons to be 
given for administrative decisions, even decisions which have been made in the exercise of statutory 
discretion and which may adversely affect the interests, or defeat the legitimate or reasonable 
expectations, of other persons. 

This is so, no matter how desirable it might be thought to provide reasons, even though the inability to compel 
reasons may frustrate the work of the judiciary and even though, arguably, the common law may be advanced. 

The very point of the Osmond case is that the courts, at common law or in the exercise of judicial power at 
common law, do not have power to order administrative decision makers to give reasons, yet this is a significant 
element of amendment order 56. In the committee’s view, amendment order 56 extends the common law by 
adding another layer of subjectivity to the decision-making process because “adequate” reasons may be ordered. 
What may be a reason for a decision may not necessarily be considered judicially adequate. Reasons are not 
contemplated by the common law at all, let alone “adequate” reasons. The committee formed the view that under 
the “separation of powers doctrine”, it is not within the remit of the judiciary to change by subsidiary means the 
common law. 

The Chief Justice put forward the view that the amendment rules constitute mere matters of practise whilst the 
committee held the view that the boundaries of permissible rule-making have been exceeded. Further, there has 
been an intrusion into the rule-making with respect to the substantive rights of parties in this case, as the existing 
common law right of an administrative decision-maker does not require them to give reasons for a decision.  

The committee formed the view that the amendment rules would, if allowed, change the common law by 
subsidiary means. Any change of the common law begins with a policy decision of executive government and is 
ultimately debated in a bill before the Parliament. It is not within the remit of the judiciary to change the 
common law by subsidiary means. The committee also formed the view that in this instance the boundaries of 
permissible rule-making have been exceeded and there had been an intrusion into rule-making with respect to 
substantive rights for parties and, in this case, the existing common law right of an administrative decision-
maker not to give a reason for a decision.  

I also want to say by way of conclusion—this is my view and is not necessarily the view of the committee—that 
after going through the report with a fine toothcomb, the one thing I could not help but conclude was that there is 
now an opportunity for the judiciary to work with the government, and the Attorney General more specifically, 
and for that work to include the Chief Justice, judges, the Law Society of Western Australia, and any other 
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people. By working together cooperatively, they could make the legislative changes to bring Western Australia 
into line with the commonwealth and other states in this area of law. The Chief Justice and the judges should not 
be expected—as they have been, in my view—to seek to achieve this much-needed law reform by way of 
subsidiary legislation. Personally, I think it was a desperate attempt to achieve that reform, when in fact it should 
always have been done by legislation passing through both chambers of this Parliament. That would be a much 
more appropriate way to go. This should not be seen as a threat; it should be seen as an opportunity for 
government to work closely with the judiciary because, apart from anything else, relief is clearly needed and it 
should be provided by the government of the day.  

The government has a responsibility to act in this area. This is the first year of the government’s second term, 
and five years is ample time in which to get its act together to bring forward appropriate reform in this very 
important area of law in which Western Australia clearly lags behind the commonwealth and other jurisdictions 
of this nation. That is it; thank you.  

HON ROBIN CHAPPLE (Mining and Pastoral) [8.23 pm]: I rise tonight to speak in support of the 
disallowance motion. Again, I commend the work done by the clerks of the Joint Standing Committee on 
Delegated Legislation in putting together what is a really important report, given the sensitivity of, in essence, 
what was discussed. In a nutshell, the report looks at whether this is a decision that should be made by 
Parliament or the courts.  

I go to some comments made by the Chief Justice in correspondence to the committee. In a letter dated 23 
August 2013, Chief Justice Wayne Martin writes — 

With the greatest of respect, the proper forum for the resolution of contested legal issues is the Court, 
not the Parliament. If any party to proceedings before the Court wishes to contend that the amendment 
rules, and in particular the rule relating to the provision of reasons is beyond the rule-making power of 
the Court, and considers that they can overcome the line of authority in New South Wales to which I 
have referred, they are free to do so, and the Courts, including perhaps the High Court, can rule upon 
the issue. I would, of course, recuse myself from any involvement in any such case. 

Accordingly, the proper course in this instance, with respect, is to allow the amendment rules to stand, 
and to enable any issue of the legality of those rules to be determined in the usual way.  

The committee found that difficult to deal with. In essence, this was rules by the court for itself; it is not a 
proposition that should even be countenanced by the Chief Justice. The committee found that the Chief Justice’s 
proposition was troubling and it did not accept it.  

It was also interesting to note, also in the correspondence from the Chief Justice, that he acknowledged that the 
committee considers the place for reforming the common law is not within the “Rules of the Supreme Court 
1971” but within the Supreme Court Act 1935 or another act of Parliament. The Chief Justice did acknowledge, 
as I said, that there is no doubt the Parliament has power to disallow the rules of the court on any ground. 
Notwithstanding the fact that we were having a bit of an argument with the Chief Justice, he did acknowledge 
that it was within our power, which is the power that the Joint Standing Committee on Delegated Legislation 
must handle when dealing with subsidiary legislation or regulations.  

HON ADELE FARINA (South West) [8.26 pm]: The opposition supports the committee’s recommendation. In 
doing so, I stress that the opposition strongly supports the Chief Justice in his push for reform to require reasons 
to be given for administrative decisions.  

As Hon Ljiljanna Ravlich has indicated, in project report 26 of 1986 titled “Judicial Review of Administrative 
Decision: Procedural Aspect and Right to Reasons” the Law Reform Commission of WA recommended the need 
for legislative change to substantially simplify and reform the law relating to administrative review of 
administrative decisions, including conferring upon any person whose interests are affected by an administrative 
decision a right to obtain reasons for that decision.  

In 2001, the Law Reform Commission of WA received a further reference to inquire into the law relating to the 
judicial review of administrative decisions; the commission’s project report 95 was published in 2002 and again 
recommended in favour of legislative change. On the same day that the Law Reform Commission’s project 
report 95 was published, the then Attorney General Hon Jim McGinty announced that the committee had 
accepted the commission’s recommendations and would proceed to implement them by legislative change. Due 
to the then government’s heavy legislative reform agenda, the drafting of a bill was delayed. It was drafted in 
2007–08 but was not introduced before the Labor government lost the 2008 state election. During this time, other 
Australian jurisdictions have elected either for legislative reform or, in the case of New South Wales, procedural 
reform by changes to the rules of court.  
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The opposition supports the position for reform in this area of law and points out that it is not ideal for Western 
Australia to be out of step with every other Australian jurisdiction. As the Law Reform Commission found in 
both of its inquiries into this matter, there is wide support for the provision of reasons for decisions on 
administrative matters. It is disappointing that the current government has done nothing over the last five years 
to implement legislative reform in this area. The Chief Justice in an address to the law summer school in 2012 
noted that the current government had made no statement of its position on legislative reform of the law relating 
to judicial review of administrative decisions. It is understandable that in the absence of any action by the 
government or any statement of its position, the Chief Justice felt compelled to advance procedural reform by 
way of changes to the rules of court.  

However, this approach, in my view, is not ideal due to the constraints that apply to any procedural reform 
achieved by amendment to the rules of court. 

It is interesting to note from the committee’s report that when the committee sought comment from the Attorney 
General, the Attorney General sidestepped the request by simply providing the committee with an opinion from 
the Solicitor-General. Despite attempts by the committee to find out what this government’s position is on 
legislative reform, this government declined to provide a position on the record. Disappointingly, the Solicitor-
General’s legal opinion was also not appended to the report. I understand that committees tend to observe that 
longstanding tradition of not providing legal opinions, but, in my view, if the Attorney General sends a Solicitor-
General to a committee to advise the committee and provide legal opinion, the committee should be able to 
provide that opinion to this house so that we can all hear firsthand the basis of that opinion. Despite the efforts 
by the committee, we are none the wiser on the Attorney General’s and the government’s position on legislative 
reform in this area to provide a general right to reasons for decisions. 

The Joint Standing Committee on Delegated Legislation was tasked with determining whether the Supreme 
Court Amendment Rules 2013 are within power of the Supreme Court Act 1935. I would like to take this 
opportunity to commend the committee—a very hardworking committee—on its report. It is an excellent report 
that concisely sets out the law, the position of the Chief Justice and the Solicitor-General, the analysis 
undertaken by the committee and the reasons for its decision in a way that is very easy to read. 

I have great respect for the Chief Justice—his intellect, his legal knowledge and experience, and the significant 
contribution he has made to law reform and reform of the Supreme Court procedures in this state.  

The PRESIDENT: Order, members! There are half a dozen very audible conversations. 

Hon ADELE FARINA: When we read the Chief Justice’s 36-page submission to the committee, we see that it 
makes a very compelling and strong argument in favour of the Supreme Court Amendment Rules 2013. Equally, 
the committee makes a strong and compelling argument in favour of the disallowance on the basis that the 
Supreme Court Amendment Rules are not within the power of the Supreme Court Act and contain matter that is 
inappropriate for subsidiary legislation. The committee formed the view that the amendment rules, if allowed, 
would change the common law by subsidiary means, as the common law does not require reasons to be given for 
administrative decisions. I agree with the view of the committee that changes to the common law should be made 
by legislative means and not by subsidiary means. I have long argued in this place my concern that more bills are 
coming to this place that are very much in a skeletal form, whereby all the detail is to be determined in the 
regulations at some later date, so the Parliament is being asked to make decisions on just a skeletal framework of 
a bill or an intention to do something without the detail. 

Hon Ljiljanna Ravlich: That is so true. 

Hon ADELE FARINA: Yes. This is a real problem that we are facing and need to start addressing more 
strongly. But, equally, it is very important that we do not have a situation in which we allow subsidiary 
legislation to make changes to substantive law in this state. 

On balance, the opposition, while strongly supporting the need for reform in this area as advocated by the Chief 
Justice, is of the view that this is more appropriately managed by legislative reform, and supports the 
committee’s recommendation that the Supreme Court Amendment Rules 2013 be disallowed. In reaching this 
conclusion, the opposition calls on the Attorney General to inform the house of the government’s position on 
legislative reform requiring reasons for decisions to be given for administrative decisions and to explain why the 
government has dragged its feet for so long and failed to progress implementation of the Law Reform 
Commission’s recommendations and the bill drafted under the direction of the former Attorney General Hon Jim 
McGinty. Lastly, the opposition calls on the Attorney General to advise the house of his time frame for bringing 
a bill before this Parliament that addresses those recommendations by the Law Reform Commission on judicial 
review of administrative decisions in WA. 

We know that this government is one that, despite its rhetoric, does not believe in open and accountable 
government, is very secretive and does not want to have to explain the decisions that it makes. Therefore, I 
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suspect that a lot of the dragging of its feet on this issue is because of the very fact that it is a very secretive 
government and does not want to have to explain the decisions that it makes. It really is time for the Attorney 
General to stop hiding behind the Solicitor-General and the Leader of the House and to stand in this place and 
inform the house of his view on this very important matter and what he is doing to progress implementation of 
the Law Reform Commission’s recommendations. If the Attorney General has no intention of implementing the 
Law Reform Commission’s recommendations, he needs to put that on the public record. That is a courtesy he 
owes the Chief Justice, and I hope that he stands to contribute to this debate because I think he has an obligation, 
as the Attorney General, to stop hiding behind the Solicitor-General and the Leader of the House and to stand 
and tell us exactly what his position is on this matter. With those few comments, I commend the committee’s 
report to the house. 

Question put and passed. 
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